
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

WCC NO. E505070

JESSE TEDDER, EMPLOYEE CLAIMANT

FLUOR CORPORATION, EMPLOYER RESPONDENT NO. 1

TRAVELERS INSURANCE COMPANY,
INSURANCE CARRIER RESPONDENT NO. 1

DEATH AND PERMANENT TOTAL
DISABILITY TRUST FUND RESPONDENT NO. 2

OPINION FILED DECEMBER 9, 2008

Hearing before Administrative Law Judge Barbara Webb on September 10, 2008,
in Little Rock, Pulaski County, Arkansas.

Claimant represented by Mr. Floyd M. Thomas, Jr., Attorney at Law, El Dorado,
Arkansas.

Respondents No. 1 represented by  Mr. Phillip Cuffman, Attorney at Law,  Little
Rock, Arkansas.

Respondent No. 2 represented by Ms. Christy L. King, Attorney at Law, Little Rock,
Arkansas.

STATEMENT OF THE CASE

A hearing was held on the above-styled claim on September 10, 2008, before

Administrative Law Judge Barbara Webb.  A Pre-hearing Order was entered in this

case on May 13, 2008.  The Pre-hearing Order set forth the stipulations offered by

the parties and outlined the issues to be litigated and resolved at this hearing.  A

copy of the Pre-hearing Order was made Commission’s Exhibit No. 1 to the hearing

record.  The following stipulations as submitted by the parties in the Pre-hearing

Order are hereby accepted:
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1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.

2. The employer/employee/carrier relationship existed on April 3, 1995,

at which time the claimant sustained compensable injuries to his back

and right ankle. 

3. The claimant’s earnings were sufficient to entitle him to a

compensation rate of $270.00 for temporary total disability and

$203.00 for permanent partial disability benefits pursuant to a Full

Commission Opinion dated January 19, 2007.

4. Respondents No. 1 have paid appropriate medical expenses through

the last hearing in this case which occurred on November 16, 2005.

5. Respondents No. 1 have accepted and paid permanent partial

disability benefits of 8% to the back as assessed by Dr. Paul Tucker

on January 17, 1996, and 14% to the lower extremity as assessed by

Dr. Ruth Thomas on July 17, 1996. 

6. This matter has been the subject of a prior hearing and an appeal to

the Arkansas Workers’ Compensation Commission and to the

Arkansas Court of Appeals.  The decision of the Arkansas Court of

Appeals dated October 24, 2007, is res judicata and is binding on the

parties, the Full Commission and the Administrative Law Judge.

7. The claimant reached the end of his healing period on July 17, 1996.
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By agreement of the parties, the issues presented at the hearing were, as

follows:

1. The extent of claimant’s wage loss disability.

2. If the claimant is found permanently and totally disabled, then whether

the Death and Permanent Total Disability Trust Fund is liable prior to

June 10, 2008.

3. If the claimant is found to be entitled to wage loss disability, the date

that claimant became entitled to those benefits.

The record consists of a one volume transcript of the September 10, 2008

hearing, consisting of the testimony of Jesse Tedder and Vanessa Tedder, and all

documentary evidence consisting of Commission’s Exhibit No. 1 (Pre-hearing

Order); Claimant’s Exhibit No. 1 (medical records); Respondent’s No. 2 Exhibit No.

1 (Pre-hearing questionnaire response).  In addition the following documents have

been blue-backed and are fully incorporated by reference and made a part of the

record of this proceeding:

(1) Transcript filed March 5, 2007, in the Arkansas Court of Appeals.

(2) Administrative Law Judge Opinion filed on February 13, 2006.

(3) Full Commission Opinion filed on January 19, 2007.

(4) Court of Appeals decision filed on October 24, 2007.

(5) Full Commission Opinion filed on December 5, 2007.

(6) Pre-hearing Order filed February 5, 2008, granting claimant’s motion
for recusal by Administrative Law Judge Elizabeth Hogan.
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CONTENTIONS

The claimant contends that he has suffered wage loss disability in excess of

his anatomical rating up to and including permanent and total disability giving

consideration to his age, education and prior work experience.  The claimant

contends that he is entitled to interest on any unpaid installments from the date they

were due.

Respondents No. 1 contend that the claimant has been paid appropriate

benefits and wage loss, if any, should be minimal based upon the medical opinions

of the claimant’s treating physicians.

The Death and Permanent Total Disability Trust Fund contends that pursuant

to Arkansas Workers’ Compensation Commission Rule 28, the Death and

Permanent Total Disability Trust Fund cannot be held liable for permanent and total

benefits less than 90 days after it received notice of joinder.  The Trust Fund was

joined to this claim on March 12, 2008; therefore, it is not liable for benefits prior to

June 10, 2008, citing Coplin v. S & S Const., No. E205334, 2001 AWCC 136 (Full

Commission Opinion filed June 18, 2001).

FACTUAL BACKGROUND

The claimant  is fifty-four (54) years of age (D.O.B. March 24, 1954).  He

graduated from high school.  He worked in jobs as a construction worker and boiler

maker, earning $16.00-$18.00 per hour plus benefits.  
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 The claimant sustained compensable injuries to his teeth, hand, back, and

right ankle when he fell approximately 10 to 15 feet from a scaffolding on April 3,

1995. The claimant was diagnosed with a fracture of the right medial malleolus from

Jefferson Regional Medical Center on April 3, 1995.  An open reduction and internal

fixation of the fracture of the right medial malleolus was performed on April 4, 1995.

The claimant also complained of back pain.  A CT scan of the lumbar spine

was interpreted as showing “modest annular bulging at L5, S1 and vertebral disc

with some calcification, or some associated osteophytic spurring, with no significant

encroachment upon the thecal sac or nerve roots.”  The claimant was first seen by

Dr. Paul Tucker for his back complaints on May 16, 1995.  In his report from that

date, Dr. Tucker states: “I think the patient has a genuine problem and may have

a lumbar disc at L4-5 on the left side.”  On May 22, 1995, an MRI of the lumbar

spine revealed: 

None of the suspected changes at L4-5 are noted.  There are some
changes at L5-S1 with bilateral disc bulging, not appearing to produce
changes in the midline.  In the axial studies, it does not appear to
produce clear evidence of any nerve root compression.  A myelogram
may be indicated here depending on the clinical findings.

On October 6, 1995, Dr. Tucker opined the following with regards to

claimant’s post myelogram CT.

At L4-5 there was a bulging lateral disc on the left, fairly far lateral. At
L5-S1, there was a spur in the lateral view of the lumbar myelogram
and some bulging of the central portion of the L5-S1 disc.  The lateral
disc bulge at L4-5 on the left was called fairly prominent.

He may require surgery. He has a real deficit as an explanation for his
pain.  I suspected an L4-5 disc on the left clinically.
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The claimant was assessed with an 8% impairment to the body as a whole

by Dr. Tucker on January 17, 1996.

Dr. Ruth Thomas, an orthopaedic surgeon, saw the claimant on November

27, 1995 for “Grade 2 Degenerative Joint Disease” of the right ankle. She

prescribed an elastic ankle brace and commented, “I am not optimistic that he will

return to his previous form of occupation.”  Claimant underwent a total of three

surgeries to his right ankle and was given a 14% impairment rating to the foot by Dr.

Thomas on July 17, 1996.  Dr. Thomas noted that the claimant had reached

maximum medical improvement from her standpoint.  She further opined that the

claimant was presently unable to return to employment which required standing for

more than 15 minutes at any particular interval and that he would only be able to

participate in employment which is primarily sedentary in nature.  

On September 9, 1997, the claimant underwent a functional capacity

assessment conducted by St. Vincent Infirmary.  The conclusions indicated that

“Mr. Tedder’s functional capacity remains unclear.  He did not pass the validity

profile.”

The claimant was seen by Dr. Young, an orthopaedic surgeon, in October

and November of 1997, and July and September of 1998.  The MRI of the lumbar

spine was described as “normal”.  The claimant’s MRI results could not be

correlated to radicular leg pain but there was discussion about treating his left knee

for a meniscal tear.  The claimant declined knee surgery.
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The claimant returned to Dr. Tucker on November 11, 1997. The following

was stated in a progress note of the same date:

This 43 year old man had severe back pain radiating down the left
leg.  He had a problems (sic) with his ankle and his ankle has more
or less been fused on the right side with decreased motion there.  He
had a serious fall.  His myelogram with the post myelographic CT
suggested he had an L4-5 disc on the left side on 10/20/95.  There
was a disc bulge at L4-5 which was fairly prominent.  We talked about
surgery.  He has been on physical therapy and since then, this has
more or less resolved.  He has had no pain in the leg for about ten
days but sometimes he still hurts at night and has pain in his back.
The pain does not seem to go down into the leg or hip at all now.  He
still has some very mild weakness of ankle dorsiflexion and this could
recur.

The claimant returned to Dr. Tucker on February 12, 1998 and April 13,

1998, with complaints of severe left leg pain.

Dr. Ackerman examined the claimant on September 11, 1998, and opined

that the claimant’s back pain emanated from the facet joints.  He prescribed a back

stabilization program, aquatic therapy, and facet joint injection therapy.  The doctor

noted this treatment was directed toward pain management to increase the

claimant’s activities of daily living.  He noted “I do not feel that the client will return

back to work.”  There is no indication of follow-up on Dr. Ackerman’s

recommendations.

The claimant returned to Dr. Tucker on January 27, 1999.  In a February 2,

2000 progress note, Dr. Tucker made the following observations:

In looking at his legs, he had weakness in an L-5 pattern in the left leg
with weakness of hamstrings and ankle dorsiflexion.  The weakness
has a little bit of a jerky quality.  He does seem to have some atrophy,
however.  He still has muscle spasms.  We could have given him
something such as Baclofen but I did not.  He walks favoring the right
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leg.  He has a TENS Unit already for the ankle.  He has some major
pain problems.

In his May 31, 2000 progress note, Dr. Tucker stated:

He has weakness of all major muscle groups in the left leg and this is
discouraging.  He has some neurological findings which are clearly
objective.  The right knee jerk is 2+ but he has a crossed abductor
reflex on the right and not the left.  His ankle jerk is 1 to 2+ left and
the right ankle is fused.

The claimant has been seen by Dr. Tucker every three to four months from

2000 until 2004 for check-ups and prescriptions medication.  On December 23,

2003, Dr. Tucker notes that “the orthopedic surgeons and neurosurgeons have

doubted any genuine nature of his problem”.  On April 20, 2005, Dr. Tucker notes

that “The indications for surgery become less clear with time. . . I am not suggesting

surgery to him now.  The weakness is atypical.”  In a deposition taken November

10, 2005, Dr. Tucker discussed the claimant’s prognosis:

Well, I would think - of course, he’s always going to have a little
trouble with that right foot, and the ankle has been fused.  In terms of
his back and his leg, he should do all right.  He seems to have no
serious nerve root compression and no obvious atrophy and no reflex
asymmetry.  He should be able to do reasonably well in time.

 He further opined that he would not impose any physical limitations on the

claimant with respect to his back.  With respect to the claimant’s continued need for

pain medications, Dr. Tucker responded that he did not anticipate that the claimant

would need pain medications indefinitely.

Beyond his compensable injuries, the claimant’s health history includes an

eye condition (pterygium) that has required four surgeries, kidney stones, and

hepatitis.  The claimant testified that he continues to have back pain and weakness
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in his left leg.  The pain causes sleep disturbances and limits his ability to walk or

sit for long periods of time.  The claimant has not worked since his accident in 1995.

His income is derived from a settlement from a third party lawsuit; a $900.00 per

month pension from the Boilermakers union; and Social Security Disability benefits

(since 1996) in the amount of $1,200.00 per month.

The claimant stated that he has not tried to go back to work because he has

difficulty with standing or sitting for long periods.  The pain in his back and

weakness in his leg has made it very difficult for him to participate in many daily

living activities.  His testimony indicates that he at times has been able to mow his

yard, although his wife has recently taken over most of the household chores and

yard work.  The claimant admitted that during the years that followed his surgery,

he was able to fish with his son from a party barge and hunt with his dad by driving

into the woods.  He testified that he no longer goes fishing or hunting since both his

son and father are now deceased.    He is able to drive but limits himself to short

distances due to his continued use of pain medication.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.

2. The employer/employee/carrier relationship existed on April 3, 1995,

at which time the claimant sustained compensable injuries to his back

and right ankle.
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3. The claimant’s earnings were sufficient to entitle him to a

compensation rate of $270.00 for temporary total disability and

$203.00 for permanent partial disability benefits pursuant to a Full

Commission Opinion dated January 19, 2007.

4. Respondents No. 1 have paid appropriate medical expenses through

the last hearing in this case which occurred on November 16, 2005.

5. Respondents No. 1 have accepted and paid permanent partial

disability benefits of 8% to the back as assessed by Dr. Paul Tucker

on January 17, 1996, and 14% to the lower extremity as assessed by

Dr. Ruth Thomas on July 17, 1996.

6. This matter has been the subject of a prior hearing and an appeal to

the Arkansas Workers’ Compensation Commission and to the

Arkansas Court of Appeals.  The decision of the Arkansas Court of

Appeals dated October 24, 2007, is res judicata and is binding on the

parties, the Full Commission and the Administrative Law Judge.

7. The claimant reached the end of his healing period on July 17, 1996.

8. The claimant has failed to prove by a preponderance of the evidence

that he is permanently and totally disabled. 

9. Considering the claimant’s age, education, work experience, medical

evidence, motivation, post-injury income, claimant has proven by a

preponderance of the evidence that he is entitled to 7% wage loss

benefits sustained as a result of his compensable back injury.
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10. Claimant’s entitlement to the wage loss benefits awarded herein shall

commence as of the date of this  award becomes final.  

11. Respondents have controverted the claimant’s entitlement to wage

loss disability benefits.  Claimant is entitled to a twenty-five percent

(25%) statutory attorney’s fee on the indemnity benefits awarded

herein, one-half to be paid by the respondents and one-half to be

withheld from the claimant’s award of benefits.

DISCUSSION

Permanent and Total Disability

Respondents No. 1 accepted the back injury as compensable and paid a

permanent anatomical impairment rating to the body as a whole. The claimant

contends that he is permanently and totally disabled. 

The Arkansas W orkers’ Compensation Law provides that when an injured

worker’s disability condition becomes stable and no further treatment will improve

that condition, the disability is deemed permanent.  If the employee is totally

incapacitated from earning a livelihood at that time, he is entitled to compensation

for permanent and total disability.  See, Minor v. Poinsett Lumber & Manufacturing

Co., 235 Ark. 195, 357 S.W .2d 504 (1962). 

The wage-loss factor is the extent to which a compensable injury has

affected the claimant’s ability to earn a livelihood.  Emerson Electric v. Gaston, 75

Ark. App. 232, 58 S.W.3d 848 (2001).  To be entitled to any wage-loss disability

benefit in excess of permanent physical impairment, a claimant must first prove, by

a preponderance of the evidence, that he or she sustained permanent physical
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impairment as a result of a compensable injury.  Wal-Mart Stores, Inc. v. Connell,

340 Ark. 475, 10 S.W.3d 727(2000).  The Commission is charged with the duty of

determining disability based upon a consideration of medical evidence and other

matters affecting wage loss, such as the claimant’s age, education, and work

experience.  Emerson Electric v. Gaston, supra.

In determining wage loss disability, the Commission may take into

consideration the workers’ age, education, work experience, medical evidence and

any other matters which may reasonably be expected to affect the workers’ future

earning power. Such other matters are motivation, post-injury income, credibility,

demeanor, and a multitude of other factors. Glass v. Edens, 233 Ark. 786, 346

S.W.2d 685(1961); City of Fayetteville v. Guess, 10 Ark. App. 313, 663 S.W.2d

946(1984); Curry v. Franklin Electric, 32 Ark. App. 168, 798 S.W.2d 130(1990).  In

considering factors that may affect an employee’s future earning capacity, the

Commission considers the claimant’s motivation to return to work, since a lack of

interest or a negative attitude impedes the assessment of the claimant’s loss of

earning capacity.  Emerson Electric v. Gaston, supra. 

The Commission may use its own superior knowledge of industrial demands,

limitations, and requirements in conjunction with the evidence to determine wage-

loss disability. Oller v. Champion Parts Rebuilders, 5 Ark. App. 307, 635 S.W.2d

276(1982).

Ark. Code Ann. § 11-9-102(4)(F)(ii)(Repl. 2002) provides:
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(a)  Permanent benefits shall be awarded only upon a determination
that the compensable injury was the major cause of the disability or
impairment.

(b)  If any compensable injury combines with a preexisting disease or
condition or the natural process of aging to cause or prolong disability
or a need for treatment, permanent benefits shall be payable for the
resultant condition only if the compensable injury is the major cause
of the permanent disability or need for treatment.

“Major cause” is defined as more than 50% of the cause. Ark. Code Ann. §

11-9-102(14) (Repl. 2002).

Further, “disability” is defined as an “incapacity because of compensable

injury to earn, in the same or any other employment, the wages which the employee

was receiving at the time of the compensable injury.”  Ark. Code Ann. § 11-9-102(8)

(Supp. 1999).

Considering the context in which the terms “permanent benefits” and

“disability” are used in Ark. Code Ann. § 11-9-102(5)(F)(ii), the amendments of Act

796 clearly impose a requirement on a claimant seeking compensation for a

permanent decrease in earning capacity to show that the compensable injury was

the major cause of any decrease in earning capacity to obtain an award of

permanent disability benefits.

In the present case, the claimant testified that he believed that his physical

problems and limited transferrable skills effectively rendered him permanently and

totally disabled.  The sole issue in adjudicating his claim for permanent total disability

is whether he is capable of earning some meaningful wages in at least some

capacity. The claimant has failed to prove by a preponderance of evidence that he

is unable to earn any meaningful wages in any capacity.  Clearly, he has  impairment
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to his foot and ankle and limited transferrable skills.  However, claimant’s impairment

is limited to his lower extremity and his capabilities far exceed his disabilities. 

Dr.  Thomas indicated a belief that the claimant could work in a sedentary

work capacity.  Dr. Tucker testified that the claimant was under no physical

restrictions in regard to his back and leg.  There is absolutely no medical evidence

whatsoever suggesting the claimant is totally unable to work.  He is able to engage

in physical activities which are consistent with the types of physical abilities required

for at least sedentary work.

Claimant underwent a Functional Capacity Evaluation in 1997 in which it was

reported that the claimant did not pass the validity profile.  He also has shown no

motivation to return to the work place.  Although the claimant has not been given

any specific work limitations in connection with his back injury, it is clear from his

testimony that he is limited in his ability to perform some of the activities that he

used to perform on a regular basis.  The testimony establishes that no efforts were

made by Tedder to seek any kind of job placement assistance, to find other

sedentary duty jobs, or seek adult education or retraining.  The claimant

subsequently received a sum of money as settlement from his personal injury case

and was also approved for and received Social Security Disability benefits.  Although

he has been placed on no physical restrictions by his treating physicians other than

for his foot and ankle, he has made no efforts to locate suitable jobs or

education/retraining programs that might facilitate or expedite his return to the

workforce. In my opinion, based on the claimant’s age, education, work
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experience,  medical evidence and other matters, the claimant has not met his

burden of proving that he is permanently and totally disabled.  

An award for a scheduled injury is limited to the benefits provided in the

statute for that scheduled injury, absent a finding of permanent and total disability.

See, e.g., Anchor Construction Co. v. Rice, 252 Ark. 460, 479 S.W .2d 573 (1972);

Springdale Farms v. McGarrah, 260 Ark. 483, 541 S.W .2d 928 (1976); Moyers

Brothers v. Poe, 249 Ark. 984, 462 S.W.2d 862 (1971); Taylor v. Pfeiffer Plumbing

& Heating, 8 Ark. App. 144, 648 S.W .2d 526 (1983); Rash v. Goodyear Tire and

Rubber Co., 18 Ark. App. 248, 715 S.W .2d 449 (1986); Haygood v. Belcher, 5 Ark.

App. 127, 633 S.W.2d 391 (1982).   Since I have determined that the evidence does

not support an award of permanent and total disability, the issue of wage loss is

limited to a consideration of the claimant’s unscheduled back injury.

In the instant case, the preponderance of the evidence demonstrates that

claimant sustained wage-loss disability in the amount of 7%.  The claimant is only

age 54 and has graduated high school.  While his work history primarily involves

industrial and construction work, the preponderance of the evidence demonstrates

that the claimant has reached maximum medical improvement and is capable of

performing at least light duty work and should be able to secure steady

employment.  However, the evidence demonstrates that he will not be able to return

to his prior work as a boiler operator or similar work.  In the instant case, it is difficult

to assess the claimant’s future earning power in light of his self-imposed restrictions

in seeking employment and the invalid functional capacity evaluation.  However,

after considering the claimant’s age, education, work experience, and the totality of
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the  medical evidence relating to his back injury,  I  find that the claimant is entitled

to 7% wage loss disability benefits as a result of his compensable back injury over

and above his physical permanent impairment.

The final issue raised is a determination of the date when the claimant

became entitled to any wage loss benefits, if awarded.  The Full Commission

recently addressed this issue in the case of O’Hara v. J. Christy Construction, 2007

AWCC 48 (May 2, 2007).  In the O’Hara case, the Commission found that wage

loss benefits can only begin after the healing period has ended and an award is

made.  In the instant case, the parties have stipulated that the claimant reached the

end of his healing period on July 17, 1996.  Therefore, the claimant’s entitlement to

the wage loss awarded begins when this Opinion becomes final.

AWARD

The respondents are hereby directed and ordered to pay benefits and

attorney’s fees in accordance with the findings of fact and conclusions of law set

forth herein.  All accrued sums shall be paid in a lump sum without discount, and

this award shall earn interest at the legal rate until paid, pursuant to Ark. Code Ann.

§ 11-9-809.  See, Couch v. First State Bank of Newport, 49 Ark. App. 102, 898

S.W.2d 57 (1995). 

IT IS SO ORDERED.  

_____________________________
BARBARA WEBB
Administrative Law Judge


